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1750 K Streel NW 

Suile 600 
M’ashinglon. DC 20006 

Ms. h4arlene H. Dortch, Secrclary 
Fcderal Coininunications Coniniission 
The Ponals 
145 12‘’’ Street, SW, Room TW-A325 
M‘ashington, D.C. 20554 

May 1,2003 
RECEIVED 

MAY - 1 2003 

FMwAL COMMUNIWTIONS COMM166K)N 
OFFICE OF THE SECRETARY 

Re: Notice of Ex Pal-& Presentation 
CC Docket No.s 02-33. 95-20, 98-1 0 

Dear h4s. Dorlch, 

On April 30, 2003. Dave Baker, Vice Pi-esident for Law and Public Policy, EarthLink, 
Ricliai-d \i‘hitt> Scnior Policy Counsel, MCI, Ste\’cn Tcplitz, Vice President and Associate 
Genei.al Coiinsel, AOL Time U’aniei- Inc. (“AOL”), Mark O’Connor and the undersigned, both 
o l l an ipc r t  & O’Connor, P.C., met w i t h  the follo\~iiig FCC staff regarding the above-referenced 
pi oceedings: Carol 24attey (WCB); Michelle Carey (WCB); Cathy Carpino (WCB); Michael 
C3i-owitz (WCB); William Kehoe (WCB); Ben Cliilders (WCB); Darryl Cooper (WCB); Ten; 
n’aloli (WCB); Richard Ilovey (OET). 

In the meeting, we discussed Ihe attached “Proposal to Streamline Title I1 Regulation of 
BOC Ad\’anccd Services to Promote Diverse Inforn~ation Services” (“Proposal”) and the 
“Sunimary of FCC’s Coq7ider Ifiqiiiiy Requircments” (“Summary”). The parties explained that 
the PI-oposal Lo streamline and update regulation of BOC broadband telecommunications services 
is groundcd i n  [he FCC’s Title I1 authority under the Cominunications Act and reflects the core 
principles oftlie FCC’s Coiiipuler I u q u i q  prccedcnt. The parties discussed various aspects of 
h e  Proposal and the Summary and responded to staff questions, consistent with the attached 
docunienrs. The parties emphasized that the Proposal would streaniljne the complex Conipuler 
//upi/y prccedcnt and reduce BOC obligations, providing instead a clear, codified rule that wjll 
illso aid and improve enforcenicnt. The parties also noted that the Proposal would encourage all 
itifonnation services providers to compete free from regulation. 

Pui.suanl lo Section I .  1206(b) of the Commission’s rules, six copies of this letter, with 
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:iiI:icliiiieiits. arc k i n g  pru\.icled lo yo11 for inclusion iii the public rccord of the above-captioned 
pi~(iceedings. Should you lia\,e m y  qticslions, please do not hesitatc to contact me. 

cc: Christopher Libeflclli 
Maltlien Brill 
Jessica Rosenworcel 
Lisa Zaina 
Danicl Gon7,alez 
William Malier 
Cai-01 Mattey (WCB) 
Michclle Carey (WCB) 
Cathy Cwpino (WCB) 
Michael Carowitz (WCB) 
William Kehoe (WCB) 
Ben Chiltlers (WCB) 
Darryl Cooper (WCB) 
Tcrri Natol i  (WCB) 
Richard Hovey (OET) 



Tlic followiiig chart describes current, significant Coriiprtler /nquiry requirements, both procedural and substantive, designed to 
proiiiotc infomiation scrviccs competition as set forth in thc FCC’s rulcs, policy and prcccdcnt. Each requirement and a detailcd 
description is set forth; citations arc abbreviated for ease ofrefercnce allhaugh rcquircments have heen discussed and enumerated i n  
many different FCC ordcrs and court decisions spanning decadcs. 

While grounded in Titlc I1 principles that have successfully fostcrcd information scrviccs conipetition, Con/pr&r hiquivv precedent 
has presented a challenge i n  interpretation and enforcement. The array of orders and decisions, the level of BOC discretion in 
interpreting the rcquircments, and court remands liavc cotitrihuted to uiicertainty and confusion regarding the requirements and have 
sometimes created difficulties for the FCC and Infomiation Service Providers (“ISPs”) in administration and enforcement. 

Basic Requi rement  
I .  Transmission scrvicc must be offered 

separately rrom infomiation service 

77 FCC 2d 384,475 (1980); 16 FCC Rcd 7418,lI 39 
(2001); 47 CFR 5 64.702 

2. For BOCs, as dominant carriers, the 
separate tra~lsmission service must be 
offered via tariff 

77 FCC2d384 ,475(1980) ;  16FCCRcd7418,r/Y 
42-44 (2001) 

1.  COMPUTER I I  Structural Separation Rcqiiirements 
i t i  Tomi ati on services) 

(Applicable to facilities-hascd common carriers also offering 

Description 
Facilities-based common carricrs must offer to competitive TSPs underlying 
transmission capacity on the same ternis and conditions as to affiliated ISPs 
Transport separated froin content; no content control 
Requircincnt is grounded in Title TI, Section 202; FCC’s resale requirements also 
mandate that wireline common carriers provide telecolmnunications services to 
competitors (60 FCC 2d 261(1976): 83 FCC 2d 167 (1980)) 
Common carriers may provide information services through a separate corporate 
entity 
While BOCs can market telecommunications services with enhanced (infomatioll) 
services, the telecommunications service component must be offered separately to 
competitive ISPs 
Terms must be tariffed and non-discriminatory as between affiliated and 
competitive ISPs 
Terms of service are subject to pre-effective regulatory review, including pricing, 
other terms of service 

. . 
9 

9 

9 

9 
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SUMMARY O F  FCC C O M P ~ E R  INQUIRY REQIJIREMENTS 
P < i \ l  z 

Iescription 
I Thc BOC must make available standardized hardwal-eisoftware intcrfaces to 

support transmission, switching and signaling functions idcntical to those used by 
thc BOCs’ ISPs 
Ensures competitive ISPs know what intcrfaces are necessary to connect to the 
BOC iietwork 
The BOC must offer hasic transniission service separately froni the  infomiation 
servicc tinder tariff (i.e.,  samc as Co,~pulo. Ilrulc above) 
Also, basic servicc fcatures of traiismission service used b y  carrier’s TSP must bc 
also be offered scparatcly and pursuant to tariCf 
Ensures that an ISP can purchase the underlying telecommunications services 

I 

I 

9 

11. COMPUTER 111 Comparably Efficient lnterconncction (“CEI”) Lqual Access Requirements (Applicable to the BOCs) 

1 Same as Cornpuler flrule 
1 Designed to prevent improper cost-shifting and anticompelitive pricing i n  

unregulatcd markets as well as that BOC and non-BOC ISPs pay the same amounts 
for thc underlying BOC telecommunications sewices 

Technical characteristics (including bandwidth, bit rates, bit error rates, delay 
distortions and reliability issues such as mean time between failures, etc.) of 
transmission service must be equal for all ISPs 
Ensures that competitive ISPs reccive telecommunications services equal in qualit) 
to those which tlie BOCs’ custoniers receive 

Time periods for installation, maintenance and repair carrier’s ISP and other ISPS 
must be the saiiie 
Ensures that competitive ISPs can offer their customers support services equal in 
quality as BOC customers receive 

. 
9 

. 

. 

lasic Kequirenieiit 
. Interface functionality 

104 TCC 2d 958, 1039 (1986), 14 FCC R c d  
4289,429R (1999) 

:. Unbundling o f  hasic services 

104 FCC 2d 958, 1036, 1040 (1986); 14 TCC Rcd 
4289,4298 (1999) 

~- 
I .  Resale of basic services 

104 FCC 2d 958, 1040 (1986); 14 FCC Rcd 4289, 
4298 ( I  999) 

1. Technical characteristics 

104 FCC 2d 958, 1036, 1041 (1986); 14 FCC Rcd 
4289,4298 (1999) 

5 .  Installation, maintenance and repair 

104 FCC 2d 958, 104L (1986); 14 FCC Rcd 4289, 
4298 (1999) 

Ex I’ARTF PRESENTAT-ION or EARTHLINK, MCI AND AOLTIME WARNER, CC DWKET NOS. 02-33,95-20,98-10 APRlL30,2003 



SIJMMARY OF FCC CnMwrm INQUIRY REQUIREMENTS 
P h ( , l  

% a s k  Requirement 
,.End- user access 

in4 rcc 2d 958, 1041 (1986), 14 FCC R C ~  
4289.4298 (1999) 

7 .  CEI availability 

104 FCC 2d 958, I041 (1986); 14 PCC Rcd 4289, 
4299 ( 1  999) 

3 .  Minimization o f  transport costs 

104 I:CC ~~1958, 1036. 1042 (1986); 1 4  KC R C ~  

4289,4299 (1999) 

3 Recipients n f  CEI; Availability to All 
Interested JSPs 

104 FCC 2d 958,  I042 (1986); 14 FCC Rcd 4289, 
4299 ( I  999) 

~ . 

. 
~ . 
. 
- . 
. 

1 

~ ~ ~- ... 

m t i o n  ~ ~ ~ ~~~~ 

End -users ofc.onipetiiig lSPs can use same hasic services and fealures as are - 
available to end users o l  carrier’s ISP, including equal opportunities to acccss basic 
facilitics through derived channels, abbreviatcd dialing or signaling to access 
enhanced features, etc. 
Ensures that competitive LSPs’ customers will have the same access as BOC 
customers to special network features offered in conjunction with information 
services 

The BOC CEI ofPering must be fully operatjonal and available to competing ISPs 
on the day that carrier’s ISP uscs it, and carricr must offer CEJ services prior to 
that date for purposes o f  ISP testing and resolution of problems, allowing 
opportunity to develop, tcst and resolve any technical issucs 
Ensures that non-BOC 1SP is not put at a competitive disadvantage by a BOC 
initiating service before the BOC makes interconnection available to the 
competitive ISP 

Carriers must make “good faith” and nondiscriminatory efforts to minimize the 
ISP’s costs o f  transport between carrier and ISP offices, including demonstrating 
what steps tlicy will take to rcduce transport costs for competitors 
Ensures that BOCs cannot require competitive lSPs to purchase unnecessarily 
expensive methods of interconnection with the BOC 

Carriers may not restrict the availability of  CEI services to any class of customer; 
or competitors 
Ensures that BOCs do not engage in anticompetitive teaming with one conipetitivi 
ISP and against others 
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SUMMARY 01- FCC COMPWER INQUIRY REQIIIREMFNTS 
1’A<,l 4 

~ 

14 FCC Rcd 4289.4297 (1999) 

111. COMPUTER IIf CEl Procedural Requirements (Applicable to the BOCs) 

services used by BOC-affiliated ISPs; provides information to competitive ISPs 
regarding their interconnection rights, opllons and methods 
Single docuiiient aids utility of information and provides bencfits over rellance 
solely on tariffs 

~ ~ 
~~ ’ Basic Kequirement I Description I I .  Web Posting ofCEl nlans 1. Provides written explanation of compliance with CEI and the telecommunications 

Basic I<equireiiieiit 
1 ,  BOC m u s t  unbundle elenienls of its 

network, regardless of whether uscd by its 
affiliated ISP, in an ONA Plan 

104 FCC 2d 958, 1064, 1065-1066 (1980), 2 FCC 
Rcd 3035 (1987); 3 FCC Rcd I I50 (1988); 4 FCC 
Rcd I (1988) 

2. BOC must offer ONA eleinents (Basic 
Service Elements (“BSEs”), Basic Serving 
Arrangements (“BSAs”), Complementary 
Network Services (“CNSs”), Ancillary 
Network Services (“ANSs”)) under tariff 
and carrier ISP can only purchase elements 
under tariff 

104 FCC 2d 958, 1064 (1986); 2 FCC Kcd 3035 
( I  987); 3 FCC R c d  I I50 (1988); 4 FCC Rcd I 
(1988); 5 FCC K c d  3084,3087 (1990) 

k c r i p t i o n  _____ 
Offcrs ISPs access to parts of DOC nctwork that would be otherwise uuavailable. 
ONA plans are designcd to offer flexihle approach that can ensure services can bi 
deployed as circumstances change. 
ONA features should also incltide OSS, and other featnrcs that are either used by 
the carricr’s ISP or would be useful to lSPs 
ONA is “technology-neutral” policy not prcscription of a particular network 
architecture 

Requires BOC to offer ONA services on “equal access’’ and nondiscriminatory 
basis and subject to regulatory (federal or state) jurisdiction and review 
BSAs are fundamental tariffed switching and transport scrvices that allow ISPs ti  

communicate with their end-user customers through the BOC network 
BSEs are optional unbundled features that an ISP may require or find useful; also 
defined as building blocks ISPs need to provide service 
CNS are optional unbundled basic service features that an end-user may obtain 
from a carrier to access or receive an enhanced service 
ANSs are other features that BOCs may claim are outside of ONA but that arc 
useful to ISPS 
OSS capabilities (service order entry and status, trouble reporting and status, 
diagnostics, monitoring, testing, network configuration and traffic data collection) 
should be classified as ONA services 

1 

I 

I 

I 

9 

’ 

1 

1 
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SUMMARY OF FCC COMPWER INQUIRY RLQL~REMEKTS 
] 'AI  1 1  

~~~ .. 
Basic Requ iremeii t 
3 .  HOC must have proccdiires for 

nondiscriminatory installation and 
maintenance of ONA services, including 
oss 
104 FCC 2d 95s, in66 (19x6); 6 FCC R C ~  7646. 
7667 (199'1, I I FCC Rcd 1388,1398-1399, 142'- 
1428(1995); 13FCC Rcd6040,6099(1998) 

L_ 

~. ~ ~~ ~~~~~ ~ . ~ _ _ _ ~ . _  .~ .. 

Description . BOC inus[ have procedurcs to ensure h a t  inslallation and maintenance or ONA 
scrvices is nondiscriminatory, requests (including trouble tickcts) are taken on 
first-come- hrst-served basis, and that standard intervals for routine installations 
arc madc public. 
If rcquired, letters of authorization prior to initiation of CNS scrvicc niay not be 
discriminatory 

OSS may not hc discriminatory and BOCs must discuss their ability to offer such 
serviccs in the futurc 

- 
Resale restrictions nlay not be discriniinatory 

= 

1 .  BOC must file and maintain ONA plan at 1 
FCC 

Requires regulatory revicw and approval of BOC proposed ONA plan i n  order to 

104 FCC 2d 958, 1064,1067 (1986) 
2 .  13OC must providc 90-day Iioticc and 

obtain FCC approval prior to ONA plan 
amcndinent 

104 FCC 2d 958, 1068 (19x6); I3 FCC Rcd 6040, 
60S6 (1998) 

~~ 

3. BOCs must specify procedures for ISPs to . .  

request and receive new ONA services 
( I  20-day process); BOCs must honor ISP 
requests for NIIF technical assistance to 
evaluate feasibility o f  new ONA service 

104FCC2d958,  1066(1986);4FCCRcd 1 , 1 3 9 7  
(1988); 5 FCC ILd 3084, 3091 (1990); 6 FCC Rcd 
7646, 7654 (1991); 13 FCC Rcd 6040,7183-84 
(1998) 

- 
relieve BOC of requirement to fi1e.a CET Plan for each enhanced service that it 
offers. 

The 90-day time period is necessary to pennit TSPs to devclop new offerings on a 
competitive hasis since without tlic CEI Plan, ISPs will not have  specific notice 
that a carrier is offering a new enhanced service. 

BOCs must provide new elements to ISPs if ISP can show ( I )  market demand, (2) 
technical and cost feasibility, and ( 3 )  utility to ISPs. The BOC must describe in 
detail the criteria that it will use in determining when an ISP inquiry constitutes a 
complete request for a new ONA service and provide an evaluation of whether it 
will provide the service or the specific reasons for not offering a given service. If 
an ISP finds the BOC response unsatisfactory, it may seek redress from the FCC 
by filing a petition for declaratory ruling. 
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SIIMMARY OF FCC COMPUTER INQUIRY REQUIREMENTS 
I’triI 6 

____ lasic Hequjreineiit 
I. BOCs required lo f i le annual ONA report 

6 FCC Rcd 7646, 7649-7650 (199 I )  

- 
j .  BOCs required to provide Semi-Annual 

ONA report 

6 FCC Rcd 7646, 7650 (1991) 

5. BOCs rcquircd to file Quarlerly 
Nondiscrimination Reports 

104 FCC 2d 958,  1055-1056, 1066 (1986) 

7.  BOCs required to file an Annual affidavit 

3 FCC Rcd 1150, 1161, n. 154 (1998) 

Iescription 
Report should contain: deployment schcdules for ONA [or ONA services and 
disposition of new ONA service requests and requests previously deemed 
technologically infeasible; SS7, Lntelligent Network (IN), and ISDN deployment 
information; new O N A  scrvices availahlc via SS7, IN and ISDN; progress at  NlIF 
on long-temi uniformity issucs; progrcss on providing lSPs with BNA, calling 
number ID and call detail services; progress 011 developing OSS and ISP access to 
OSS; list of BSEs used by BOC’s TSP; unbundling o f  new technologies. 

Report should contain: consolidated matrix of ONA services in  federal and state 
tariffs; ONA Services User Guide; updated infomiation on 11 8 categorics o f  
network capabilities requested hy ISPs and how they were addressed; wire center 
deployment infortnation 

Report compares tinielincss of installation and maintenance of categories of ONA 
services to BOC ISP with that of a sampling of all customers. Report must include 
total orders, total and pcrcent due date missed, and average intervals. 

9 If BOC affidavit demonstrates that it lacks ability to discriminate in installation or 
maintenance, then i t  may file Quarterly Nondiscrimination Report 

EX PARlW PllFSENTATlON OF EARTHLINK, MCI ANI) AOLTIME WARNER, CC DOCKET NOS. 02-33,95-20,98-10 APRIL 30, 2003 



PROPOSAL T O  STREAMLINE TITLE 11 RECLILATION 
OF BOC ADVANCED SERVICES 

1-0 PROMOTE DIVERSE INFOHMATION SERVICES 

Proposed Title I1 ISP Access Rule: New Section 64.702(c) 

.f 64.702(c): Euch Bell Operuling Coinpuny (including any uf~liate)(liereinafier “BOC’Y shall 
pro)-ide access to its high-speed network to enhanced and information service providers 
(“1SPs”j in the following munner: 

(I) 
Each BOC shull ofler lo all ISPs, whether afjlialed or unafliliated, all of its high-speed 
iiehcoib transmission services and capabililies on just, reasonable and nondiscriminatoly 
rates, lerins, and conditions. Such oflerings shall be separacefrom any other BOC 
services, including enhanced or inforniation services. 

(2) Trarisparencii 

Access to Transmission Services and Capabilities 

(A) WiIh respect ro [he rates, ierins and conditions ofthe network transmission 
services and capabilities used bj, or made available to any ISP, each BOC 
shall: 

File an incemate tariff with che Conmission describing 
such rates, ierms, and condiiiom; or 
Post on iispublicly available Internet websiie, in an 
accessible and easy io understandformat. current and 
specijic illforination describing such rates. terms and 
conditions. 

(i) 

(ig 

(B) /sa BOC enters into an individuul coniraci with an ISP for high-speed 
network transmiss,on senices and capabilities, [hen the BOC shall tarifjor 
post on iis publicly availuble Internet website, in an accessible and easy lo 
irriderstaiidfoi-mat, the follow fng iiiforinarion: 

(iJ 
(ii) 

(iii) 

ihe term (including renewal option) of the contract; 
a description of !he high-speed network transmission 
services and capabililies provided under concract; 
niinirnum volume coiiiinitrnenls and price for  each ofthe 
higk-speed network transmission services and capabiliiies. 
as well us volume discounts; and 
all other classifications. ternis or practices aflecting the 
contract rare. 

(ivJ 

(CJ Errch BOC shall provide udvance written notice I O  all purchasing ISPs. 
incliiding notice by eniuil, o f a n j  changes to the rates, terms, and conditions 
of any ofthe BOC’s high-speed network transnii.ssion services and 
cupabiliries. Jii the event ihe BOC seeks io discontinue any service or 
capabilitj’ used bj, on ISP. suck written notice shall be not less than 120 days 
przor to ihe proposed discontinuance. 

APRIL30. 2003 



(3) Access to New Transniission Services and Capabilities 

(A) Aii  JSP n r q  requesl in wriling Ihal a BOCprovide access to new network 
trunsiiiission services und capabilities on just ,  reasonable and 
iiondiscrii~iinaro~~ rates, rerms, and conditions. 

(B) Where [he ISP makes such u reasonable request, the BOC shall ofier such 
access i.t,ithin 90 days. irnless ihe Coriiniission exiends such tinie where [he 
BOC, upon perition, deinonstrates good cause. 

(C) The BOC shall huve 15 days to respond in writing to h e  requesring ISP, and 
such response slrirll describe either; 

ii) 

lii) 

how rhe BOC will ofler the requested access wirhin 90 
days ofthe request; or 
rhe specific basis for  the BOC’s position thar [he requesied 
access is ,101 recliiiically feasible or econoniically 
reusonable. 

(4) 

ii~unsnri.tsion or lcleroiirriiiriiiculions components or lines. swilching and routing 
coinponeiirs, ordering and operarioiis supporl sj’slems (“OSS’?, signaling, and other 
networkJuncrions 01. fcutures. 

Kbps in ot leust one directioii. 

Jlefini/ions For purposes ofthis subsection (c): 
“Transmission sei-vires and capabilities ” shall include, without limirarion, the BOC’s 

“Higk-speed neiwork” ineaii~ o network oflering transmission rates of more than 200 

Proposed N e w  Rule For Giforcenrenr o f ISP Access 6I. 737 

$1.737: ISP Coniplaints Regording Rule Section 64.702(c) 

(a) l+Jiere u con~plaini alleges a viola~ion ofFCC Rule Seclion 64.702(c), lhefollowing 
iiddilional procedures shall also apply: 

( I )  111 irs An.wer, /he Defeiidrm skull state clearly and precisely all infornialion 
in its possessioit, incl~ding iialu c.oiirpilations (a,, records of OSS configurarions, 
ordering processes, doio on .~pecijic orders or ~nuin~enunce records. elc.). and produce 
and serve on Coinpluiiiarir ond  rlie FCC ~ l l  such i,ljormalion, including copies of all 
co~irracrs or arrangeiiiciiIs for higli-speed neruork Irunsmission services and capabililies, 
rhur i n q  he rrlevan~ IO !he alleged violalion of FCC Rule $ 64.702(c). 

(2) Ifrhe BOC‘ has nor muinrcriiied records or other data for die Bureau lo resolve 
Jill): the alleged violation ofFCC Rule J 64.702jc) or qil  othe~wisefails to pl-oduce such 
durn in iu ilnswer, ilieii rhei-e shall be a rebuiiablepl-esumption i77 the case that the 
Coiirplaiiiant has esrahlished ihe alleged violation ofFCC Rule 9 64.702(c). 
Coniplaiiiiini may reqiiest bi, niotion$led wilhin J O  days a j e r  the BOC 2 Answer an 
order lhol .suck a I-eburtahle presunipiion exisis in the case; the Bureau shall issue an 
order gi-anling or denj.iiig .such morion wirhin 10 days ajier the time for filing ofihe 
ROC’S opposition 10 the coniplainaril ‘s morion. 

l’.X P ? K ~ I L  PRLSENTATION OF EARTHLINK.  
CC DOCKEl~3OS.02-3 ; .  95-20. 98-1 0 
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(b) Ajicr [lie / M a y  resporise peviod has elapsed under FCC Rule $64.702(~)(3). rhe ISP 
rirtr,vJle LI coinpluini with ihe FCC coilceriiing rhe BOC ‘s compliance wilh its “new service” 
ohligaiions. 

(c) l3cep1 i f a  coiiipluini ollegiiig a iiolalion of FCC Rule $64.702(c) is acceptedfor 
ha~idliiig 011 the Accelel-aled Dockei. ihe Conzniissioii shall issire a wriiten order resolving 
ally coiiiplaiiii allegiizg a violurioii o j F C C  Rule .f 64.702(c) within 180 calendar days from 
when such corirpluirii is ucccp1edforfi/ing. 

EXPLANATION 

This rule I S  proposed to stiemliiie regulation of the former Bell Operating Companies’ 

(“ROCs”’) wircline broadband sen  ices under Title I1 of the Communications Act consistent with 

the public interest. The proposed rule presents a significant streamlining o f  the various and 

sumclimes ovei.lapping Tille I1 Coiiipuier. h7quii-y obligations for broadband (advanced and/or 

hJg11-speed) scrvices that currently apply io the B O G ,  including all affiliated BOC providers of 

tclecoinmuiiicatioris. The proposal supplanls the current Conipuzer Iilquiry obligations for BOC 

ivircliiie broadband services, set foHh i n  inyi-iad FCC orders and precedent, with a set of Title I1 

i r~ i les  that arc deregulatory, siniple, flexihle and eiiforccable and that establish clear access for 

infoimalion service providers (“ISPs”) to BOC advanced services and networks to enable lSPs to 

pi-n\;ide a diversity of competitive information services to [he public. Further, to assure 

cnforcement of these streamlincd access obligalions, tlle proposal includes new procedures, in a 

ne\\ FCC Rule Section 1.737, described below, for handling ISP foimal complaints against 

BOCs. Under the pi-oposed streamlined Title I J  rules, ISP access to the wireline broadband 

~tansinission components of [he BOC nctworks \vould provide the essential framework for a 

\ibrani infoonnaiion services market that will, in  tu rn ,  lead to a number ofproven consumer 

bencfits, including robust price and scrvice competIlIon among BOC-affiliated and unaffiljared 

ISPs, creating iiniovalion, di\.ersity and dcmand for broadband services. 

E* I ’ARTL Pi(I:SEN’IATION OF E A R I ~ I I I . I N K .  MCI AVDAOl- TIME WARNER INC 
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Under this approach, the Coinmission could eliminate for wireline broadband services 

cui-rent FCC rule sections 64.702(c) and (d) and the particular requirements set forth in the 

Coinpr~rci- h q u i r j  precedent, and adopt instead a simplified FCC nile section 64.702 (c)(1)-(4), 

setling foilh BOC Tille 11 obligations in a simple, coniprehensible and streamlined manner. 

R4oi.e specifically, (he proposed rules would eliminate for \vireline broadband services a variety 

o f  spccjfic Toni~x~icr l11 and Coinpier -  JJ obligations, stated in various FCC orders, including 

cerlilin: Coinpai-ably Efficient lnterco~nnection (“CEI”) obligations, such as the nine CEI 

parameters; Open Nctwork Architecture (“ONA”) unbundling obligations; CEI procedural 

obligarions, such as CEI plan nraintcnance, reporting, and web-posting; ONA plan maintenance 

and prior FCC approval for ONA plan changes; repoiIing/filing obligations such as the Annual 

ONA lieport, Sclni-Annual ONA Rcport, Quarterly Nondiscrimination Report, and Annual 

Officer Affidavit; obligations lo lariff (lie Coinpuler 111 basic service elements (“BSEs”) and 

basic service dccess arrangements (“BSAs”), and the cun-ent iule section 64.702(c) regarding a 

Cornpirter 11 separate subsidiary. 

1. NE\$’ SECTION 64,702 (C) 

Pi-oposcd Tille I 1  ISP Access Rule: New Section 64.702(c) ( I )  

6 64.702(c): Fach Bell Operaiing Coinpai7y (including any o/jiliale)(liereiizafter “BOC’Y shall 
proi,ide uccess I O  ;is higli-sped neli*.ork 10 enhanced and informaiioi7 service providers 
(“ISPs ‘7 in ihrfolloit~ing nioiiiier: 

JSPs. ii’kerlier uJjilialed or i~mfjiliured, all ofils higli-speed nehzork irarismission services and 
cripribiliiies o i i j i i s ~ ,  retisoiitiDle und ~~ondiscriini~iaiory Tales, iernis, and condiiions. Such 
osJccvings slii~ll he separalefioni uliy olher BOC services, inclirding enhaiiced or infornluiion 
so-l~ices. 

Explanation of tj 64.702(c)(I): 

(I) .4ccess 10 T r ~ ~ r ~ . ~ ~ i i i s s i o ~ ~  Services und Camhiliries Each BOC shall ore.  IO all 

The proposed Title 11 rule is iiilended to take a broad and “bright-line” approach for all 

lSPs lo have access lo the same fiinciionalities of the BOC wireline broadband networks, 

EX P?R1 t PRISI.I\1.4l’lOP.1 OF c4RTHLISK.  MCI ANOAOL TIM[ W A R N E R  I N C .  

APKlL 30. 2003 
CC DOCKET Nos.02-33, 93-20; 9s-10 
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including installation and maintenance of such functionality, whether used by unaffiliated 01 

affiliated 1SPs. The relevant definitions in new 5 64.702(~)(4) make clear that associated 

fiinctions for ordering, repairing and/or siyialing continue to be a key component for competition 

aniong lSPs and for rapid deployment to the public; a n d  thus the proposed rule ensures openness 

of the BOC network, as well as associated functions, systems and databases. 

Building on the core Title TI obligations of Sections 201(b) and 202(a) of the 

Coniniiinications Act barring discriminatory and unreasonable praciices, this rule would ensure 

ihai the ROCs provide TSPs with access thai is not only reasonable, but that is also equal and 

inondiscriinina~ory wifh the treatmen[ and access the BOC provides lo its own ISP operations and 

to other lSPs for broadhand services. Thus, for example, if a BOC-affiliated or preferred ISP has 

access to eleclronic OSS, databases, or other systems, then the BOC must ensure that competing 

ISPs h v e  substantially equivalent access. Further, consis[ent with nondiscrimination, if BOCs 

collocate information scrvice equipment of affiliated or preferred lSPs, the BOCs would impute 

reasonable transport costs i n  a iiiaiiner similar to niinimiz,ation of transport precedent. In general, 

tlic FCC’s Title 11 precedent, including information services precedent, would infomi the 

Commission’s intcrpretation and enforccment of the new i-ule. In this way, all ISPs will have 

iiiasiniuin opportunity to coinpe~e and maximum incentive to create high quality, low price and 

valuable services for consumers. 

As the BOCs iiitroduce new broadband services, they must also reasonably offer access to 

conipe~ing lSPs and continue IO offer seri’ices relied upon by lSPs and their customers. ISPs, for 

czaniple, have deployed suhstantjal high-speed infomiation services to the public relying upon a 

cledicatcd and reliable coiuiection for rhc customer: and it would be: unreasonable, and a rule 

violalion, for the BOC lo discontinue or degrade such scivices. 
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Proriosrd Transpareiicv Requirement: New Section 64.702 (c) (2) 

(2) Trans~urencv 
( A )  Wilh respecr io ihe roless. ierrns and condilions if the network transmission 

.senices and rupiihililies used h,v or made availuble 10 any  ISP, each BOC 
shall: 

File an interslare turffwiih [he Contmission describing 
such rules, leriiis, and condi~ions; or 
Posr on iis publicly available Inlernet websile. in an 
accessible and easy to i.~iiders~aiidforina~, cin7-enl and 
speciJc iiiformation describing such roles. lernis and 
condilions. 

(i) 

(ii) 

(8) If. UOC enlei-s. imo an individuul conll-ucl wilh an JSPfor high-speed 
network ii-triisniis.tion services and cupahililies, [hen die BOC shall lariff or 
posl on ils publicfji uvoiluhle lnterner websile, in an accessible und easy 10 
u i ~ d e r s t a n d ~ ~ o ~ - ~ ~ ~ u ~ ,  the jollowiiig inforiiia~ion: 

( I )  
(id 

(iii) 

(he leriii (including renewal op~ion) ofthe con~ract; 
a description oj lhe high-speed network Iransniission 
services und cupahililies provided under conlrucl; 
niinin~un~ volume ~ o n ~ n ~ i ~ r n e n ~ ~  and price fo r  each ojlhe 
high-speed nenn.ork ~ransntission services and capabiliries, 
as well as voliiine discoun1s; and 
all other clussiljcntions, lerins orpracrices aflecting Ihe 
c011Irac1 rate. 

(iv) 

(C) Each BOC shull provide trdi~ance wrilren notice lo all purchasing ISPs. 
including notice bj.  eniuil. o f u n j  t.haiiges io the rules, lerins, and conditions 
oJuii1j ofriie BOC 's higli-speed nehuork iraiismission senices and 
cripubiliries. hi the eiwii lhe BOC seeks lo disconlinue any service or 
crrpubilitj used b j  an ISP. such ~t~Vrieii notice shall he not less rlian 120 days 
prior I O  the proposed disconlinuance. 

Erplanation of 6 64.702(~)(2): 

This subsection of the proposed rule would streamline for wireline broadband services the 

C'oiripirter 1I and Co1npi~ler1Il rcquirements tha t  BOCs lariff (with the Commission andor  state 

~-cgulaiory agencies) the elements of the broadband services and instead proposes an alternative 

approach lo transparency. At (lie same l ime,  BOCs would still be required to provide service to 

ISPs. inclndin_g affiliated lSPs, on rates, lcnns and conditions lhat are transparent and publicly 

:I\ ailable for all ISP ctislomers and conipetiiors. This rule does no1 resirict the BOC's ability to 
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eslablish broadband rates or tei-ms thal are novcl or tailored to the needs of specific classes of ISP 

customers, such as low-volume or high-vofume airangenients. 

Undcr the proposal, the BOC may choose whether to use existing FCC tariffing processes 

for BOC wii.eline broadhand serviccs or lo web post rates, terns, and conditions, similar to the 

way that FCC rules require noiidoniinant interexchange carriers to webpost their rates, terms and 

condilions. See 47 C.F.R. 3 42.10. The rule also makes clear in subsection 64.702(c)(2)(B) that 

in llie even1 tlic BOC enters in10 ai l  individual case basis contract with any ISP for high-speed 

nelwork transmission services and capabilities, i t  must continue to make public the basic 

par;imeters o f  such contract, consislent u 4 l h  rcquirements governing contract tariffs today. See 

47 C.F.R. 3 61.SS(c). The requiremcnt of prior notice in subsection 64.702(~)(2) to existing ISP 

custoiners will cnsure that lSPs arc provided advance inforniarion should the BOC intend to 

malie cliangcs lo the services upon which tlie lSPs and their customers rely. In addition, given 

lhal lSPs have dcployed siynificant high-speed information services to the public relying upon 

BOC services and capabilities, this rule would require 120 days nolice for djscontinuance, to 

allow tlie ISP io [ransition reasonably IO a new service or to request continuation of the service 

pursuant lo subsection 64.702(~)(3). 

By ils operation, the rule would require the BOC to meet all of its safeguard obligations; 

in the case of a rule viola~ion, the Commission \vould have authority lo order any equitable or 

compensatory relicf, as i t  deems appropriate to remedy the matter. 

PI-oposrd Ncw C:ipnbilitics Requirement: New Section 64.702(~) (3) 

(3) Access lo New Tran.rn~ission Senices a m i  Capabilil!& 

(AJ Ai1 ISP i n q  r-equesl in wil ing  ihal a BOCprovide access lo new network 
~ I - U I ~ S I I ~ I S S ~ O ~ ~  services aiid cupnbililies on just ,  rt.asomble and 
noi~cliscriiii i i i u l o q  roles, ieiwis. and condirions. 
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(B) Ifliere ihe ISP nirikes such a reasonable requesi, the BOC shall ofer  such 
access wirliin 90 days, unless [he Commission e.wtends such rime where ihe 
BOC, upon peliiion, demonslraies good cause. 

(C) The BOC shall have I S  days io respond in wriiing io the requesting ISP, and 
such response shall describe either: 

hou~ [lie BOC will ofler h e  requested access within 90 days ofthe 
reyuesl: or 
lhe speci$c busis-for the BOC’s posiiion [hat ihe 1-eyuesied access 
is no/ ,echiiiccrll~/easible or econoniically reasonable 

(ii 

(id 

Explanat io~t  o f  6 64.702(~)(3): 

To promote fu l l  and robust \vireline broadband infoiination services competition, with its 

pioven and clear consumer n3elfarc benefits, the proposed rule ensures that as new services, 

capahililies and Euiic~ionalities emcrge, consistent with the evolution of technology and network 

design, lSPs have conlinuing access so that they can provide innovative broadband information 

ser\.iccs to Iheir cus~oincrs. The rule would also enable lSPs to continue using services that the 

BOCs may seek to discontinue Tor thcir own lSPs by requesting such access as a “new” service. 

Once the BOC provides a service pursuant to this subsection, that service would be offered 

pursuanl to the tcrms of subsections 64.702(c)(l) and (2), requiring just, reasonable and 

r~oiidiscri~iiinator~ rates, l e m s  and conditions and Il-ansparency, to allow all lSPs to avail 

t l i en ische  of the offering 

The proposed rule would eliminate for wii-eline broadband scrvices the sometimes 

complex and cumbersome ONA process, which includes ONA plans, ONA plan amendments, 

11ic .4nnual and Semi-Annual ONA Report, and similar specific requirements that are related to 

111esc obligations. The proposed rule would also eliminate for wireline broadband services ONA 

trepoi%ng and other ONA safeguards and. instead, require a simple process for service requests, 

\i,ith marketplace negotiatioiis and cnforccable ISP rizhts of access. 
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The ability of unaffiliated JSPs to introduce new information services depends on their 

ability io obtain ~ C C C S S  arrangenients tliat are otherwise not in use specifically by the BOC ISP 

LVhile this was a central lenet oftlie ONA process, the pi.oposed rule greatly simplifies for 

\\ ir-eline b rvadba~~d  seriices the ror~ner process and regulatory framework. Third Coinpurer 

I/)quiq,, ReDorl and Order, 104 F.C.C. 2d 958, 1064-66 (1986). Thus, ONA plans, amendments, 

reporting and record keeping are not the focus of the new approach. Iran ISP makes a legitimate 

request for a ncw wireline broadband service or  capability. however, then i t  is vitally important 

for [he BOC I O  offer such access in ail expeditious manner, since otherwise new broadband 

i~ i~or i i ia~ ion  senjices will not reach the market and, equally important, the BOC ISP could 

strategically h i i t  or delay its use of services or capabilities to prevent competitive new 

bi.oadhand scrvices from reaching consumers. Under this rule, the BOC would be required to 

respond to ISP requcsts for IICW wirclilie broadband service transmission services and 

caliabililies with ireasonable rates 2nd ternis of service. The right to request and, if necessary, 

follou up with an enforcement action would establish a minimum of  regulation and an 

enforceable right for the introduction ofci-eative new infoimation services to the Anierican 

public 

Proposed Dcfinilions: Ncw Section 64.702(c) (4) 

(4) Dcfiiiirions For purposes ofthis subsecliorl (e): 
"T~~arisniissiori scmices uiid ciipabililies " .rhull include, wilhoui /iniifarioii, Ihe BOC k 

i t ~ i t i . s i ~ ~ i s ~ i o ~ ~  or relcconiiiiirriicutior~s components or lilies, swirching and routillg co,llponents. 
ordcriiig arid operalions support sj.steins ("OSS'% sipulillg, and olker iietwork fuiiciions or 
~feeLIrures. 

 high-speed iiefwork" iiieurts u iwtwod olering /runsmisJio)i rules inore than 200 
k-bps iri at /east oite direcrion. 

Esi,luilation o f  6 64.702(~)(4): 

The definilions of lhe proposed rulc arc designed to encompass for wireline broadband 

offcrinss the type of fuiictionalities, seivices and capabilities referenced throughout the 

kX J ' A K ~ ~ L  PRLSl iNlATION OFEAKTIILINK.  MCI AND 4 0 L  71111F \h 'AIaEK INC. 
CC DOCKLTNOS.02-33. 95-20, 98-10 
Ai'RII~ 30. 2003 



Coiiiputrr I n q u i q  proceedings, including functionality necessary for lSPs to provide broadband- 

bascd services to C O I ~ S U I ~ ~ C ~ S  such :is OSS and similar capabilities. The definitions are premised 

on Ihe principle ihat access is only \)iable if i t  can be used efficiently. The definition of“high- 

speed net\vork” tracks the definition previously adopted by the FCC. See Inquiry Corzcerniitg the 

Deplujincnr ofAdi,unced Telecotniiiirtticaiiotis Cupabililies, Third Report, 17 FCC Rcd. 2844,ll 

7 (2002) (As i l  has done in prior i-epoi<s on ad\,aiiced services, FCC adopts “the teim ‘liigh- 

speed’ i o  describe services with ovei- 200 kpbs capability in at leas1 one direction”). 

11. 

Proliosed New Rule For Enforccrneiit of ISP Access Rule - 6 1.737 

$1. 737: ISP CoinpIuin/s Regording Rule Seclioti 64.702(c) 

irtli/ilioiinlpsocedi~res shall also ajjp(y: 

NEw SEcnoN 1.737 - ENFORCEMENT 

(a) JVhere a winplaint ulleges a violcr~ion ofFCC Rule Seerion 64.702(c). [hefollowing 

(I) In 11s Answes, lhe Defendaiit shall smle clearly and precisely all 
itifosniuiion i n  its possession, including dula cottipilalions (iiicludirzg records of OSS 
conjigurutions, order pl-occsses, dam 011 specrfic osders or maiiztenance records. high- 
speed i7enr.or-k Isaizsniissioit services and capabilities deployment, etc.). and produce and 
scme on Coniplainanr und (he FCC aN such iiforinulion. iizcluding copies of all 
NJIIIIYIC‘IS  or ur-i-aiigeiiretils~ol. higli-speed network transmission services and capabilities, 
ilrar n i q  bc relcvanr to the ulleged violalion ofFCC Rule ;$ 64.702(c). 

(2) rthe BOC hus iior iizoin/oined records or other dalafor the Bureau to 
i-esolvefullj~ the alleged i,iolaiion ?/ FCC Rule 9 64. 702(c) or if it ollienuisefails to 
produce such dala in its ilnsiver, then there shall be a rehurtable presuinplion in the case 
ihul [he Conijdainant has esiuhlislied ihe alleged violalion of FCC Rule 9 64.702(c). 
Coiuploiiiaiil may q u e s t  /I?’ moiioi~Jled wilhin I O  days afler die BOC’s Answer an 
ordei. thai such a sehuttithle pi-esunipiioii exists in the case; Ihe Bureau shall issue an 
order grariiing or denying such niotioii within I O  days afier Ihe lime for filing ofthe 
BOC’s oj)posi/ion io Ihe coinplainunl ‘s molion. 

[li) Ajies the I %day sespoiise pesiod has elapsed under PCC Rule $64.702(~)(3), rhe ISP 
< ‘  lnuq $1. a cotnplaiiii with the FCC conc’erning rhe BOC j. compliance wilh ils new service” 

ohliga[ions. 

(c) h c e p 1  fa c.oniplaini alleging a violtition ofFCC Rule 9 64.702(cJ is accepledfor 
Itaiidlitlg on the .4ccclesa1ed Docket, rhe Cottimission shall issue a iuritren order resolving any 
cuiiiplciiiil ulleging a I’iolalion of F C r  Ride + 64.702(c) u’ithin 180 calendar daysfioin when 
.such coiiiplarn~ IS accepiedfoi- filing. 

E X  P.4R.lli I’RFSENTATION O F E A R l ~ H L I N K .  MCI .ANI) .40L TIUF W A R N E R  INC. 
CC DocKITVOS.OZ-~:. 95-20, 9s-IO 
I I ’ K J I  30. 2003 
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Explanation of 6 1.737: 

The proposed rule would facilitate significant streamlining of the various Title I1 

Coinpier I1 and Coiiipirier / / I  obligarions, as explained above, by providing ISPs with effective 

cnforcenient in complaint actions \dieti significant DOC misconduct has occurred. As a Title II- 

based rtilc, Scction 208 and existing FCC and judicial precedent would remain relevant to 

tle~einiine what Is just, reasonable and/or iiondiscriniinatory under the Communications Act. 

The proposed rule reflc-cts the fact that due to ISP reliance upon the BOCs, the BOC 

coiiri-01s much of the infoi.ination rclevant to a Tair and accurate determination of whether a rule 

\,iolation has occurred. 11 is [lie BOC tha i  controls the OSS systems, maintenance records, 

configrations of sysieins, and access 10 thc transmission coinponents and capabilities, as well as 

h e  ability io 1110dify those things for its bcnefit. Typically, the ISP does not have access to this 

inrormation, especially in  CBSCS whcrc discl-iminatory practices are alleged. To address this 

disparity, various Con7pu~er liiquii;i. obligations imposed several reporling and certification 

obligaiions to ensure nondiscriininarion and transparency by the BOC. The proposed 

dercgulatory appi-oach, howe\)er, eliininaies Tor wireline broadband services BOC reporting and 

similar ohligalions. histcad, to ensure [lie cffective administration ofjustice, the protection of the 

public intercst. and 10 avoid ihe potenlial ror pre-litigation evidence destruction, the BOC is held 

rcsponsiblc for producing all nccessary inToi-mation IO resolve any complaints that may arise. If 

the BOC cainiiot do so 01- has chosen record maintenance or retention systems that are inadequate 

Tot- (lie Coniniission lo resolve rhe dispute, thcn the bui-den js placed properly on the BOC to 

denionstrare ihat no rule violation has occurred. This liniited shift of  burden is consislent with 

FCC and  jutlici~l preccdenl i n  cases wherc the defendant has failed to produce evidence within 

i t s  exclusi\je acccss or conirol ihai is necessaly for adjudication ofthe dispute. FCC rules and 



precedent arc wholly consisicnt with this approach. Cf 47 C.F.R. 5 64.1 15O(d). See also, In h e  

Mnuer oflVorldCo171, Inc., &, DA 02-2569 (rel. Oct. 8, 2002); In rliehfaller of 

/iiip/cniiciif~~fiot7 of Lhe Telccoiiiniiriiirniioirs Act of1996, Aineiidmenl ofRules Govel-iijtig 

Proc,etluI-es to Be Followed IVhm Formal Coliiplniilts Are Filed Against Common Carriers, 

Relion and Order, 12 FCC Rcd. 22407,1I 278 (1 997); In re Cornplainr ofL. Douglas Wilder and 

,V!nrsliuIl Coiei77un Aguiiisr S/crrioii JVNC-TV Pe/eilrburg, Virginia, Furlher Discovery Order, 12 

FCC Rcd. 41 1 1,1127 ( 1  997). Indeed, Part 42 of the Cominission’s rules requiring cam’ers to 

i ~ t a i n  ceitain records, 47 C.F.R. 4 42.1 el seq., “was established lo ensui-e the availability of 

carrier records needed hy this Con~n~ission to meel its regulatory obligations.” /17 fhe Marler of 

Revt:cioit ojPu7-I 42, Rcport a11d Order, 60 R.R. 2d (P&F) 1529,lI 2 (1 986). 

In addifion, bccause csperience has shown lhat enforcement delay can effectively become 

a denial olaccess in the rapidly mo\.iny bi-oadband information services arena, the rule would 

requirc resoluiion of coinplain~s within 180 days. For the same reasons, i t  is assumed that the 

Enforcemeiii Bureau would inake more frequent use of Ihe accelerated docket process to resolve 

cases ofenforceincnr of the 1SP access rule. 


